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The Hiring Incentives to Restore Employment Act (referred to as the “HIRE” Act, or as
the “Jobs Bill"),! contains several tax provisions. One set of provisions is designed to
encourage employers to hire unemployed workers by creating a payroll tax holiday for
employees hired in 2010, along with an employer tax credit if those employees are re-
tained for a year. The Jobs Bill also increases the amount of business assets that may
be expensed for 2010, and expands the Build America bonds program.

Payroll Tax Forgiveness. The employer-paid Old-Age, Survivors, and Disability Insur-
ance tax of 6.2 percent on wages (the “OASDI tax,” part of the “FICA” or “Social Secu-
rity” tax) is a significant cost to employers. The Jobs Bill provides relief from the em-
ployer share of the OASDI tax, and essentially exempts employers from paying the 6.2
percent Social Security tax on certain new employees from the date of enactment
through 2010.? This payroll tax forgiveness is available for all non-governmental em-
ployers.® The provision applies to wages paid after the date of enactment* and ending
on December 31, 2010. The key to this benefit is that the worker must be a “qualified
individual,” which is defined as an individual who:

(1) begins work for a qualified employer after February 3, 2010 and before
January 1, 2011;

(2) certifies by signed affidavit (under penalties of perjury) that he or she was
employed for a total of 40 hours or less during the 60-day period ending
on the date such employment begins;

1. SA3310to H.R. 2847.

2. HIRE Act § 101. The employer remains responsible for the Medicare Hospital Insurance amount of 1.45 percent of covered
wages.

3. For these purposes, a qualified employer, eligible for the payroll tax relief, includes public higher educational institutions. IRC §
3111(d)(2)(B), as amended by HIRE Act § 101(a).
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(3) is not being employed to replace another employee unless such employee
separated from service voluntarily or for cause; and

(4) is not a party related to the employer.®

This provision is elective, in that employers can choose to pay their share of the OASDI
tax if they wish. Why would an employer not want to take advantage of this payroll tax
forgiveness? If an employer takes advantage of the payroll tax forgiveness, then the
employer is not entitled to receive the work opportunity tax credit (WOTC) on those
wages for a one-year period beginning on the hiring date of that individual. The WOTC®
is part of the general business credits available under IRC 8§ 38, and is available for em-
ployers who hire members of certain groups, such as veterans, those receiving food
stamps or other public assistance, and other targeted groups. The work opportunity
credit is equal to 40 percent of the first $6,000 of wages paid to employees who are
members of the targeted groups. The WOTC provides a credit against income, but is
subject to limitations, in combination with other business credits. Thus, employers need
to determine which available tax benefit — the payroll tax forgiveness or the work oppor-
tunity credit — produces the most favorable result.

The net benefit to the employer of this payroll tax holiday will depend on the employer’s
tax bracket, since the payroll taxes are deductible business expenses. Thus, for an em-
ployee making less than the Social Security maximum wage base,” an employer in a 35
percent tax bracket will save a cost of approximately 4 percent of the employee’s wages
under this provision (6.2 percent x 35 percent).

Since the estimated cost of this provision is $13 billion, in order not to impact the Social Secu-
rity fund, the new law provides that the Federal Old-Age and Survivors Trust Fund and the
Federal Disability Insurance Trust Fund will receive transfers from the General Fund of the
United States Treasury equal to the reduction in payroll taxes as a result of this provision.®

5. IRC 8§ 3111(d)(3), as amended by HIRE Act § 101(a).
6. IRC851.
7.  For 2010, $106,800.

8. HIRE Act § 101(c).
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The Jobs Bill does not apply the payroll tax holiday for wages paid during the first cal-
endar quarter of 2010. However, the amount of the OASDI that would have been re-
duced under the payroll tax holiday provision during the first calendar quarter shall be
treated as a payment of OASDI tax for that employer's second calendar quarter.
The HIRE Act permits a similar payroll tax holiday for railroad retirement purposes that
parallels the OASDI holiday rules for other employers.

Tax Credit for Retaining Workers.  Current law provides for several types of business
tax credits.® Under the Jobs Bill, employers who hire workers eligible for the payroll tax
forgiveness and retain them for a minimum period will be entitled to a general business
credit, which, under the Senate version of the Bill, is $1,000 for each retained worker.*
This applies to those workers who qualified for the payroll tax forgiveness described
above if those workers:

o are employed during the taxable year;

e continue to be employed by that employer for at least 52 consecutive
weeks; and

e do not have a substantial decline in compensation during the last half of
that period.™

This credit may not be carried back to taxable years prior to the date of enactment.*?
Thus, the credit will benefit the employer’s 2011 return, since it applies only to workers
hired in 2010, who must remain employed for 52 weeks.

Additional Expensing of Business Property. IRC 8§ 179 allows certain taxpayers to
elect to currently deduct (or “expense”) the cost of qualifying property®, rather than take

9. IRC §38.
10. HIRE Act § 102.

11. The employee must receive wages during the second 26 weeks of that 52-week period that are at least 80 percent of the
wages earned during the first 26 weeks. HIRE Act § 102(b).

12. HIRE Act § 102(c). The general business credit of IRC § 38, of which this new credit will be a part, can generally be carried
back one year, to the extent the credit exceeds the current year's tax liability. IRC 8§ 39(a)(1).

13. Qualifying property is defined as depreciable tangible personal property that is purchased for use in the active conduct of a
trade or business. IRC § 179(d)(1).
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depreciation deductions on the property over time. For 2009, the limit on the amount
that could be expensed under IRC § 179 was $250,000. For 2010, however, as in effect
prior to the enactment of HIRE, the amount that a taxpayer was allowed to currently ex-
pense was scheduled to be $125,000.'* That amount is further scheduled to be reduced
to $25,000 for 2011.

The Jobs Bill provision increases for one year the amount that may be expensed under IRC §
179 to $250,000, thus maintaining the 2009 levels. This provision is only for years beginning
after 2009 and before 2011. The $250,000 amount is reduced, but not below zero, by the
amount by which the cost of qualifying property placed in service during the taxable year ex-
ceeds $800,000. Thus, the Jobs Bill essentially continues the amount that was allowed to be
expensed in 2009 through 2010. Note that IRC 8 179 applies to a business’s tax year rather
than the calendar year — that is, the new limits will apply to tax years beginning in 2010.

Making the Build America Bonds Available for Tax Cr  edit Bonds. The American
Recovery and Reinvestment Act of 2009 introduced the Build America Bonds,* author-
ized under IRC 8 54AA, allowing state and local governments to borrow at lower costs.
Build America Bonds are government bonds, the interest on which is subsidized by the
federal government by means of a tax credit to the holder, or, in certain cases, by a di-
rect payment to the issuer. Qualified Tax Credit Bonds, authorized under IRC 8§ 54A,
generally are not interest-bearing obligations, but rather provide the holder a tax credit,
and include clean renewable energy bonds, qualified energy conservation bonds, quali-
fied zone academy bonds, and qualified school construction bonds.*®

The HIRE Act expands the Build America Bond model by making it available to other
gualified Tax Credit Bonds. The legislation will allow issuers of Tax Credit Bonds to treat
bonds issued after the date of enactment as Build America Bonds, thus qualifying for di-
rect subsidy.'” The Bill also makes certain changes to the tax credit bond provisions.

14. IRC § 179 generally allowed a deduction for up to $125,000 for qualified property purchased in taxable years after 2006 and
before 2011, with inflation adjustments, but this limitation was increased for 2008 and 2009 as part of the Economic Stimulus
Act of 2008, P.L. 110-185 § 102(a), and the American Recovery and Reinvestment Act of 2009, P.L. § 111-5, § 1202(a)(1).
Thus, for 2008 and 2009, the § 179 amount was $250,000, but was scheduled to return back to the $125,000 in 2010.

15. IRC § 54AA, added by P.L. 111-5, § 1531(a).

16. See IRC 8§ 54A.

17. HIRE Act § 301.
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Offset Provisions: Foreign Account Reporting, Payme nts to Foreign Financial In-
stitutions and Foreign Entities. The Bill imposes a 30 percent withholding tax on
withholdable payments made to broadly defined foreign financial institutions and non-
financial foreign entities that do not comply with new information reporting obligations.
“Withholdable payments” includes dividends, rents, wages, premiums, annuities, com-
pensations, remunerations, emoluments, and other fixed or determinable annual or pe-
riodic gains, profits, and income from U.S. sources.

Additional reporting requirements apply to foreign financial assets, including equity in-
vestments in passive foreign investment companies. New reporting requirements and
non-compliance penalties also apply to foreign trusts.

What's Missing? What's not included in the current Jobs Bill is an extension of many
tax provisions which expired at the end of 2009, including, among others, the additional
standard deduction for real property taxes, the state and local sales tax deduction, the
deduction of environmental remediation costs and qualified leasehold improvements,
and credits for biodiesel and renewable diesel fuel. However, on March 10, the Senate
passed H.R. 4213, the “American Workers, State, and Business Relief Act,” which rein-
states and extends through 2010 a number of tax provisions that expired at the end of
2009. This bill will have to be reconciled with the version of H.R. 4213 passed by the
House in December as the “Extenders Act of 2009.”

Click here for more Emerqging Issues Analyses relate d to this Area of Law.
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